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NOTE AND COMMENT 189 

Liability of Anomalous or Irregular Indorser. — Three cases decided 
quite recently in Arkansas, Massachusetts and the Circuit Court for the 
Eastern District of Pennsylvania illustrate the rules held in the various courts 
of the United States in regard to the liability of the irregular indorser. For 
purposes of distinction they are here designated as the Old Holding, the Hold- 
ing under the Negotiable Instruments Law and the Holding in the United 
States Courts, and are, in brief, as follows : 

Old Holding: — The Southern Mercantile Co. executed four promissory 
notes to the Bank of Pine Bluff which one Jones and another indorsed before 
delivery to the payee. Jones died and J. Jones was appointed administrator of 
his estate. The notes were not paid at maturity and the bank presented them, 
duly authenticated, to the administrator for allowance against the estate of the 
deceased ; the administrator disallowed them and suit was brought on them by 
the bank. The administrator contended that the bank should be required to 
collect first of the Southern Mercantile Co. all it could by process of law 
before its claim should be allowed against the estate of Jones. Held, Those 
who indorse a note at the time it is executed by the maker and for the same 
consideration, as was the case here, are joint makers, and may be sued imme- 
diately on the default of the maker, without any proceedings having been 
taken against the maker. Jones v. Bank of Pine Bluff, — Ark. — (1906), 96 
S. W. 1060. 

Holding under Negotiable Instruments Law : — Suit upon a promissory note 
signed by the defendant, H. A. Crafts, payable to the plaintiff on demand. 
Before its delivery to the plaintiff the other defendant, L. D. Crafts, who 
alone defends, placed his name upon the back of it. Held, Under Rev. Laws, 
c- 73, §80 (N. I. L-), providing that a person's signature on an instrument 
otherwise than as maker shall be deemed an indorsement, unless he clearly 
indicates his intention to be bound in some other capacity, a person placing 
his name on the back of a note before its delivery is liable only as an indorser. 
Toole v. Crafts et al, — Mass. — (1906), 78 N. E. 775. 

Holding in United States Courts : — Defendants indorsed a note executed 
by the Perfect Combustion Co. of America to the plaintiff, before delivery of 
same to the plaintiff. The maker having failed to pay the note, this suit was 
brought. Held, If a person puts his name in blank on the back of a note at 
the time it was made and before it was indorsed by the payee, to give the 
maker credit with the payee, or if he participated in the consideration of the 
note, he must be considered as a joint maker of the note. Columbia Finance & 
Trust Co. v. Purcell (C. C. E. D. Penn.) (1906), 146 Fed. Rep. 85. 

Before the adoption of the Negotiable Instruments Law by the various 
states which have adopted it so far, the majority of the state courts held a 
person placing his name on the back of a negotiable note payable to a third 
person, before delivery, to be a joint maker or surety. Arkansas, Killian v. 
Ashley, 24 Ark. 511; Colorado prima facie, Good v. Martin, 1 Colo. 165; Del- 
aware, Massey v. Turner, 2 Houst. 79 ; Florida, Melton v. Brown, 25 Fla. 461 ; 
Georgia, Quin v. Sterne, 26 Ga. 223 ; but see, Atkinson v. Bennet, 103 Ga. 508 ; 
Louisiana, Rogers v. Gibbs, 24 La. Ann. 467; Maine, Colburn v. Averill, 30 
Me. 310; Maryland, Schroeder v. Turner, 68 Md. 506; Massachusetts, Chaffee 
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v. Jones, 19 Pick. 260 ; Essex Co. v. Edmands, 12 Gray 273 ; Union Bank v. 
Willis, 8 Met. 504; Michigan, Herbage v. McEntee, 40 Mich. 337; Gums v. 
Giegling, 108 Mich. 295; Minnesota, Pierse v. Irvine, 1 Minn. 272; Dennis v. 
Jackson, 57 Minn. 286; Mississippi, Richardson v. Foster, 73 Miss. 12; Mis- 
souri prima facie, Lewis v. Harvey, 18 Mo. 74; Faulkner v. Faulkner, 73 Mo. 
328; Nebraska, Salisbury v. Hwf iVotf. Z?a»&, 37 Neb. 872; New Hampshire, 
Martin v. Boyd, 11 N. H. 385; North Carolina, prima facie, Baker v. Robin- 
son, 63 N. C. 191 ; Ohio, £wa« v. Broo^ <S-c. Co., 55 Ohio St. 596 ; Rhode 
Island, Carpenter v. McLaughlin, 12 R. I. 270; South Carolina, Baker v. Scott, 
5 Rich. 305 ; Tennessee, Provident Sfc. Assur. Co. v. Edmonds, 95 Tenn. 
53; Texas, prima facie, Cook v. Southwick, 9 Tex. 615. See also, Horton v. 
Manning, 37 Tex. 23 ; Utah, prima facie, McGee v. Connor, 1 Utah 92 ; Ver- 
mont, prima facie, Nash v. Skinner, 12 Vt. 219; Strong v. Riker, 16 Vt. 554; 
Washington, prima facie, Donohoe-Kelly Banking Co. v. Puget Sound Sav. 
Bank, 13 Wash. 407; West Virginia, prima facie, Burton v. Hansford, 10 W. 
Va. 470. In a number of states the indorser before the payee, was regarded 
as a guarantor: California, Pierce v. Kennedy, 5 Cal. 138; Connecticut, Brad- 
ley v. Phelps, 2 Root 325 ; Illinois, prima facie, Camden v. McKoy, 3 Scam. 
437; Iowa, Veach v. Thompson, 15 Iowa 380; Kansas, prima facie, Fullerton 
v. Hi//, 48 Kan. 558; Kentucky, prima facie, Arnold v. Bryant, 8 Bush 668; 
Nevada, Van Doren v. Tjader, 1 Nev. 322; Texas, see cases supra; Virginia, 
prima facie, Wattson v. Hart, 6 Gratt. 633; West Virginia, Roanoke Grocery 
&c. Co. v. Watkins, 41 Va. 787; see also, Burton v. Hansford supra. In 
the following states the indorser before the payee was regarded, even before 
the adoption of the Negotiable Instruments Law by some of them, merely as 
an indorser: Alabama, Hooks v. Anderson, 58 Ala. 238; California, Jones v. 
Good-win, 39 Cal. 493; see also Rogers v. Schulenburg, m Cal. 281 ; Indiana, 
prima facie, Early v. Foster, 7 Blackf. 35; Houston v. Bruner, 39 Ind. 376; 
New York, Hall v. Newcomb, 7 Hill 416; Oregon, Kamm v. Holland, 2 Or. 
59; Wisconsin, Heath v. Van Cott, 9 Wis. 469; Cady v. Shepard, 12 Wis. 713. 
New York, Oregon and Pennsylvania have held that a person putting his name 
on a note before delivery is, prima facie, a second indorser only: Bacon v. 
Burnham, 37 N. Y. 614; Veering v. Creighton, 19 Or. 118; Barto v. Schmeck, 
28 Pa. St. 144. New Jersey held that the mere signature of a third person on 
the back of a negotiable note before its indorsement by the payee creates, 
per se, no implied or commercial contract whatever but such signer is liable 
according to the intention with which he signed the note, and parol evidence 
is admissible to show what such intention was : Crosier v. Chambers, 20 N. J. 
L. 256. West Virginia, Georgia, Missouri, Ohio, Texas, Utah, Vermont, 
Illinois, Indiana, Kansas, Oregon and Pennsylvania also allow parol evidence 
to show such intention. See cases supra. 

The section of the Negotiable Instruments Law relating to the liability of 
irregular indorsers makes a person, not otherwise a party to a negotiable 
instrument, who places thereon his signature in blank before delivery, liable 
as an indorser. By the adoption of this law in the following states the rule 
formerly held to in their courts in regard to the liability of the irregular 
indorser has been changed, Colorado, Connecticut, Florida, Iowa, Kansas, 
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Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Missouri, Nebraska, 
New Jersey, to the extent of denying the admission of parol evidence to show 
the intention with which the note was so signed, probably, North Carolina, 
Ohio, Rhode Island, Tennessee, Utah, West Virginia and Washington. This 
section has been construed in the courts of the following states, and the anom- 
alous signer has been held liable as indorser : Massachusetts, Thorpe v. White, 
74 N. E. S92 ; Leonard v. Draper, 187 Mass. 536 ; New York, Corn v. Levy, 89 
N. Y. Supp. 658; Rhode Island, McLean v. Bryer, 24 R. I. 599; Downey v. 
O'Keefe, 59 Atl. 929. The above cases are all that the writer has been able to 
find on this particular section of the Negotiable Instrument Law; the number 
is small but, under the circumstances, this is not strange; indeed, as Mr. 
Amasa M. Eaton said in his article on the Negotiable Instruments Law in Vol. 
II, No. 4 of the Michigan Law Review, in speaking of the small number of 
cases construing this law since its adoption by the various states, "the wonder 
is that many of these cases were ever brought, for it is difficult to see how the 
result could have been otherwise than as was decided." 

In view of the fact that the principal object of the framers of the Negoti- 
able Instruments Law was to render the law of negotiable paper uniform 
throughout the United States, and in view of the importance to business rela- 
tions throughout the country that this object be accomplished, the holding in 
the principal case of the Columbia Finance & Trust Co. v. Purcell, supra, by 
the United States Circuit Court of Pennsylvania seems inexplicable. True, the 
decision of the honorable court is legally unassailable, but it would seem to 
have been an excellent opportunity for a far-seeing court to have followed the 
Negotiable Instrument Law, adopted by Pennsylvania, May 26, 1901, and in 
force at the time this cause of action arose, and thus added one more jurisdic- 
tion to the fast swelling ranks of the courts holding to this uniform rule. 
However benficial the adoption of such a rule by the United States Courts 
would be, the rule in those courts now is that a third party who places his 
name upon the back of a negotiable promissory note at the time of its execu- 
tion by the maker, and before its delivery to the payee, will be liable as a 
joint maker, the question of the liability of such an indorser being one of 
general commercial law and so the decision of the court of the state in which 
the note was executed and made payable not being necessarily binding in the 
decision thereof by a Federal court. Good v. Martin, 95 U. S. 90; First Nat. 
Bank v. Lockstitch Fence Co., 24 Fed. Rep. 221 ; Bendley v. Toivnsend, 109 
U. S. 665; Swift v. Tyson, 41 U. S. (16 Pet.) 1 ; Brooklyn City &■ N. R. Co. v. 
National Bank, 102 U. S. 14; Burgess v. Seligman, 107 U. S. 20; Myrick v. 
Mich. Cent. R. Co., 107 U. S. 102; Lake Shore & M. S. R. Co. v. Prentice, 
147 U. S. 106. But see, Hudson Furniture Co. v. Harding, 70 Fed. 468; 
Patent Title Co. v. Stratton, 89 Fed. 174. J. W. 



Treaties Part of the Supreme Law of the Land. — Referring to the 
action of the municipal authorities of San Francisco in excluding Japanese 
from the city schools, some writers for the daily press have taken the position 
that the federal goverment can not by treaties properly made with foreign 



